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MUNICIPAL TARGETING OF UNDOCUMENTED
IMMIGRANTS' TRAVEL IN THE POST 9/11

SUBURBS: WAUKEGAN, ILLINOIS CASE STUDY

CATHARINE SLACK*

ABSTRACT

As the U.S. went to war on terrorism, the small Midwestern city of
Waukegan began confiscating undocumented immigrants'cars. Waukegan's
towing policy demonstrates the post 9/11 trend of restricting undocumented
immigrants' travel inside our nation's borders. This article locates Wauke-
gan's policy within that trend and the older trend of increasing local
enforcement of immigration policy, and then compares Waukegan's policy
with Civil War era pass laws that restricted slaves'travel within and between
towns.

INTRODUCTION

When I asked Mayor Dick Hyde of Waukegan, a former driver's education
instructor, why the city had adopted an ordinance that effectively mandates
towing undocumented immigrants' cars, he began his answer to me with this
story: two Waukegan police officers were in their patrol car driving through
an intersection. The light was green. Suddenly, a car shot out in front of them
from a laundromat parking lot. The driver of that car, an undocumented
Honduran immigrant with no valid Illinois license, was killed on impact. The
Mayor said that despite the fuss that followed from his Latino constituents,
the judge threw out the suit the immigrant's family brought against the city.
Mayor Hyde said, "I think they said the guy had just had a fight with his
girlfriend. I feel sorry for the guy. But the truth is, the guy was undocu-
mented, and he wasn't supposed to be here." Mayor Hyde introduced the
towing ordinance with this story to show me that undocumented people are
often not well-educated drivers, bad things result and Latino activists protest,
and the city sympathizes but does not regret enforcing the law.'

* Kit Slack is an employment law attorney at Cleary Gottlieb Steen & Hamilton, LLP. She
graduated from the University of Chicago Law School in 2007, where she organized the Symposium
on Immigration Law and Policy for the University of Chicago Legal Forum. She thanks Joseph
Margulies, Alexandra Sossa, Adam Cox, Eve Tulbert, Jared Marx, and the workers and guests of Su
Casa Catholic Worker Community for their comments and encouragement. © 2008, Catharine Slack.

1. I later read that the city paid a court-ordered settlement to the family. Waukegan Pagara, LA

RAZA NEWSPAPER, Nov. 8, 2007.
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Waukegan is a former rust belt city on Lake Michigan, about 40 miles
north of Chicago. As of 2005, out of the population of 88,000, 45 percent of
the town's population is Latino, up from 23 percent in 1990, and 14 percent
in 1980.2 If undocumented immigrants were counted, the mayor believes the
population might increase by another 20,000.3 Waukegan's undocumented
immigrants do agricultural work like detassling corn. 4 They also have
landscaping and factory jobs.'

In Illinois, undocumented immigrants cannot get driver licenses. 6 Wauke-
gan police, authorized by a post-9/l1 city ordinance, became the first of
several Chicago suburbs to automatically impound unlicensed drivers' cars.
Owners can reclaim their cars only after paying $700 or more in fines and
towing fees.

Most of Waukegan's new immigrants are part of a massive wave of
immigration from Mexico over the past thirty years.7 Unemployment among
Mexican corn farmers rose drastically after cheaper corn from more efficient,
subsidized mid-western farms flooded the Mexican market.' Agricultural
economist Phil Martin has compared the northern migration of Mexican corn
farmers in the 1990s to the northern migration of African American cotton
farmers in the 1950s, the era when Waukegan's African American population
exploded.9

Legal scholars have noted for more than a decade that individual states and
municipalities balk at the magnitude of illegal immigration that the federal
government tacitly allows.1° States and towns take advantage of limits on
constitutional protections for undocumented immigrants and restrict benefits
to them.'1 Since September 11 th 2001, the trend of such "local enforcement"

2. WALLACE BEST, Waukegan, IL, in THE ELECTRONIC ENCYCLOPEDIA OF CHICAGO (2005),
http://www.encyclopedia.chicagohistory.org/pages/l1328.html (last visited Mar. 20, 2008).

3. Interview with Richard Hyde, Mayor, City of Waukegan (Feb. 1, 2007).
4. Interview with Alexandra Sossa, Legal Assistant, Illinois Migrant Workers' Assistance Project

(2004).
5. Id.
6. 625 Ill. Comp. Stat. 5/6-105.1-106 (2007); see also Driver's License: Acceptable Identifica-

tion, on the Illinois Secretary of State's website: http://www.cyberdriveillinois.com/departments/
drivers/driverslicense/acceptableid.html, (last visited April 20, 2008).

7. See generally PHILIP MARTIN, U.C. DAVIS, GIANNINI FOUND. OF AGRIC. ECON., NAFTA AND
MEXICO-U.S. MIGRATION (Dec. 16, 2005), http://giannini.ucop.edu/Mex-USMigration.pdf [hereinaf-
ter NAFTA AND MEXICO-U.S. MIGRATION].

8. "With projections that 20 to 50% of Mexico's farmers could leave the land over the next
decade, the stage is set for a repeat of a great migration similar to what the United States experienced
in the 1950s and 1960s, when structural changes in U.S. agriculture and cotton harvest mechanization
brought sharecroppers from Mississippi to Chicago. Mexico is on the verge of a similar agricultural
revolution."' Peter Andreas, The Escalation of U.S. Immigration Control in the Post-NAFTA Era, 113
Pol. Sci. Q. 591, 610 (1998-1999) (quoting PHILIP MARTIN, TRADE AND MIGRATION: NAFTA AND
AGRICULTURE (1993)). See also NAFTA AND MEXICO-U.S. MIGRATION, supra note 7.

9. PeterAndreas, 113 Pol. Sci. 591, 610.
10. Peter Spiro, Federalism Panel: Principal Paper: The States and Immigration in an Era of

Demi-Sovereignties, 35 VA. J. INT'L L. 121, 129-30 (1994).
11. See generally Michael A. Olivas, Immigration-Related State and Local Ordinances: Preemp-

tion, Prejudice, and the Proper Role for Enforcement, 2007 U. CHI. LEGAL F. 27,-(2007).
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of immigration law has taken off.
1 2 Waukegan's towing ordinance is an

example of that trend. Some argue that local enforcement of immigration law
is an unconstitutional encroachment on an exclusively federal immigration
power, and that it also tends to be racist, burdening Latinos generally. 13

Others argue that local enforcement is necessary to fill a gap that the federal
government has left open. 14

Filling such gaps has more urgency at a time of perceived national security
threats after terrorist attacks within the U.S. and our military engagement in
Iraq and Afghanistan. Still, impounding undocumented and therefore unli-
censed drivers' cars in Waukegan does little enough to combat terrorism or
• traffic accidents, though the city police and administrators claim to impound
cars out of a concern for safety and security.15 The impoundment ordinance
does make it prohibitively expensive to operate a car in Waukegan for those
not in the United States legally. This and other similar Waukegan ordinances
are designed to shore up city revenue and halt a dive in property values
caused by low-income workers crowding into the area. The city council fears
that the influx of immigrants will bring more poverty to Waukegan, make it
"more like Mexico," rather than the affluent bedroom community it aspires to
be. Anti-immigrant activists in town and nationally applaud. the city's
initiative in the face of a hostile illegal alien takeover.

In Waukegan, post 9/11 safety and security concerns mask the acquisitive-
ness that motivates the enactment of Waukegan's towing ordinance. The
specter of the terrorist looms over undocumented immigrants, overshadow-
ing the ghosts of slaves. Though Waukegan's undocumented immigrants are
no more slaves than terrorists, they are like slaves in that their employers
depend on them, and the federal government affords them fewer constitu-
tional protections than other residents. Features of Waukegan's post 9/11
towing policy as applied to undocumented immigrants recall Civil War era
pass laws, as applied to slaves.

Part I recounts the enactment and enforcement of Waukegan's new towing
ordinance, responses from immigrant organizations, city reaction and escalat-
ing immigration enforcement efforts, and anti-immigrant groups' participa-
tion in the debate. Part II summarizes other post 9/11 controls of the travel
within our borders of undocumented immigrants. Part III contrasts the
limitations on the mobility of undocumented immigrants in Waukegan

12. Id.
13. Id.
14. Peter H. Schuck, "Migration Regulation Goes Local: The Role of States in US Immigration

Policy": Some Federal-State Developments in Immigration Law, 58 N.Y.U. ANN. SURv. AM. L. 387,
389 (2002).

15. Waukegan Police Chief Biang asserts a small drop in accidents since the ordinance went into
effect, though their statistics do hot address unlicensed drivers as a category distinct from drivers
with no insurance or revoked or suspended licenses. Daniel Gibbard, Car Seizure Law Angers
Hispanics; Waukegan Police Deny Targeting Latino Drivers, CHI. TRiB. (North Shore Final Edition),
Jan. 16, 2004, at 1.

2008]
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post-9/l1 with limitations on the mobility of slaves during the Civil War.

I. WAUKEGAN'S TOWING ORDINANCE

This Section considers Waukegan's towing ordinance as part of Wauke-
gan's broader political response to both 9/11 and new immigration, a
response that most recently includes increased cooperation with federal
immigration enforcement agents. The Section also reviews immigrant organi-
zations' efforts to protest against the City's enforcement efforts, claims of
discrimination, and litigation. Finally, the Section considers anti-immigrant
groups' support for Waukegan's immigration enforcement efforts.

A. Enactment of the Towing Ordinance

During the first Waukegan.City Council meeting after September 11th,
Aldermen prayed for the victims, their families, and members of the U.S.
armed forces, and noted that the tragedy had brought Waukegan citizens
closer together.16 Waukegan passed motions in support of New York's police
and fire-fighters as well as its own, and took steps to secure its water supply,
waterfront, and downtown area. 17 Handgun sales at the Smoke N'Gun in
Waukegan rose 50 percent. 18

After the town's mayor, Dan Drew, died suddenly 3f a heart attack in early
January of 2002, longtime alderman Richard Hyde became acting mayor.1 9

Dan Drew had been known for including Latino residents in Waukegan's
political process-one of his first acts as mayor was to fill a vacancy on
Waukegan's City Council with what was at the time its only Latino mem-
ber.2 0 Mayor Hyde is a former WWII fighter pilot, who had a career in

Waukegan as a high school athletic director and wrestling coach. With his
first city council meeting, Mayor Hyde started a practice of leading a pledge
of allegiance at the beginning of every meeting.21 The first motion passed
under his watch established a National Patriotism Week in Waukegan.22

Perhaps the large turnout for the first annual Waukegan celebration of
Mexican Independence Day on September 17, 2001 - a week after 9/11 -
had grated on Alderman Hyde.23 As the wars in Afghanistan and Iraq began,

16. Waukegan City Council Minutes, Items 39-41 (Sept. 17, 2001).
17. Waukegan City Council Minutes, Item 35 (Sept. 17, 2001), Items 1 and 44 (Oct. 1, 2001),

Item 1 (Oct. 17, 2006), Item 19 (Nov. 5, 2006), Items 5 and 8 (Dec. 3, 2001), Items 4-6 (Jan. 7, 2002),
Items 17-20 (Feb. 6, 2002), Item 6 (Mar. 4, 2002), Item 15 (July 1, 2002).

18. Marco R. della Cava, Security at Any Price, USA TODAY, Oct. 29, 2001, at Dl.
19. Susan Kuczka, City Says Goodbye to Mayor; Hundreds Attend Funeral Mass for Waukegan

Leader, CHI. TRIB. (Lake Final Edition), Feb. 6, 2002, at 1; Susan Kuczka, Hyde Cruises to Victory in
Waukegan Primary, CHI. TRIB. (Lake Final Edition), February 26, 2003 at 1.

20. Id.
21. Waukegan City Council Minutes (Feb. 6, 2006).
22. Waukegan City Council Minutes, Item 5 (Feb. 6, 2006).
23. Javier Quiroz, Waukegan Celebro, LA RAZA NEWSPAPER, Sept. 22, 2006 (referring to the 2006

Mexican Independence Day parade as the Sixth Annual parade).
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some of the measures the city took under Mayor Hyde's watch in the name of
safety and security make the town less welcoming to its thousands of
immigrant residents, documented and undocumented. Many of the ordi-
nances focused on overcrowded housing. One targeted residential daycare
providers who care for more than three children;24 others provided for
comprehensive rental inspections and enforcement of limitations on the
number of people who can live in rental homes, limitations enforced
carefully, since ten years ago a court had found that Waukegan city discrimi-
nated against Hispanic families by not allowing extended families to live
together in homes.25 Mayor Hyde said twice in public that he wished school
buses could refuse to carry children from multi-family Latino households,
because the city collects only one property tax per house, while paying
bussing fees per child.26

Mayor Hyde's fifteen years as a driver's education instructor may have had
something to do with the city's particular focus on drivers' licenses.27 in
March of 2002, Waukegan police arrested the proprietors of a business that
had sold at least 6,000 fraudulent International Driver's Licenses to immi-
grants since 1997, selling fifty a day in its last months of operation.28

In the meantime, Illinois state legislators, in response to 9/l1, called off
planned hearings in Waukegan and elsewhere on extending drivers' license
privileges to undocumented immigrants.29

Once driver's licenses for undocumented immigrants were clearly politi-
cally infeasible, Chicago police began recognizing for the purposes of
identification a document issued by the Mexican Consulate called the
matricula consular.3 ° Pressure arose for suburban towns to do the same.

When the issue came before the Waukegan City Council, Alderman
Rickerd complained about losing "good" neighbors as Mexican immigrants
crowded into houses in his neighborhood. 31 Alderman Harris suggested that
recognizing the matricula consular would crowd schools, and he bemoaned
resulting costs for taxpayers, particularly older residents living on fixed

24. First mentioned in Waukegan City Council Minutes (Nov. 5, 2001).
25. See Waukegan City Council Minutes, Items 28-29 (Jan. 7, 2002), Item 33 (May 6. 2002);

Javier Quiroz, Que Encontraran Lisa Madigan y Jesse Jackson en Waukegan, LA RAZA NEWSPAPER,
May 12, 2004. See also Pam Belluck, Landmark Settlement Ends Hispanic Housing Bias Suit, N.Y.
TIMES, Aug. 8, 1997 (mentioning settlement of Waukegan lawsuit in May 1997).

26. Javier Quiroz, Hyde: 'No Estoy Contra el Transporte Escolar de Ninos,' LA RAZA NEWSPA-
PER, Apr. 10, 2004.

27. Interview with Hyde, supra note 3.
28. Jerry Lawrence, Four Accused of Duping Immigrants into Buying Fake Driver's Licenses,

CHI. TRIB. (Lake Final Edition), Mar. 15, 2002, at 6; Michael Higgins, License Scam preys on Illegal
Immigrants, CHITRIB. (Sports Final Edition), May 13, 2002, at 1. See also Michael Higgins, Driver
License Scam Target of FTC Suit; Six Internet Firms Named in Probe, CHI. TRIB. (Northwest Final
Edition), Jan. 17, 2003, at 1.

29. Oscar Avila, Driver's License Hearings on Hold: Anti-immigrant Sentiment Feared, CHI.
TRm. (North Sports Final Edition), Sept. 18, 2001, at 1.

30. Rex W. Huppke, Hispanics are Flexing Their Political Muscle; Waukegan Rally May Be Just
Start, CHI. TRIB., Sept. 15, 2002, at 1.

31. Id.

20081



GEORGETOWN IMMIGRATION LAW JOURNAL

* 32
income. Harris also said "we do have to have a meeting of the minds, where
people don't come in and want to see everything changed to make it more
like Mexico."33 Alderman Balan suggested ominously that the Mexican
consulate provide the city a list of all the Mexican immigrants in Wauke-
gan,34 whereupon Alderman TenPas began talking of protecting our borders
and standing up and fighting illegal immigration.35

To end the controversy, Mayor Hyde issued a decree in August of 2002
stipulating that Waukegan police would accept a Mexican matricula consular
as a form of identification, side-stepping further City Council discussion.36

.This victory for Mexican immigrants in Waukegan soon proved pyrrhic. In
June 2003, Waukegan adopted an ordinance that allows police to impound
the cars of drivers who carried no licenses-often undocumented Mexican
immigrants ineligible for an Illinois driver's license.37 The expansion of the
war on terrorism into Iraq that spring may have stirred up anti-immigrant
sentiment in Waukegan. Local events probably swayed the City Council's
views on immigration enforcement policy even more. First, at the end of
January, sixty-nine-year-old Alderman Larry TenPas, another former driver's
education instructor, was slightly injured after a Latino driver rear-ended him
and then drove off.38 In the police station where TenPas filed his accident
report, he mistook police officer Antonio Salinas for the driver who had
injured him. 39 Salinas charges that TenPas then attacked him and used
expletives and racial slurs.4 ° Salinas filed a formal complaint against TenPas
for battery and a hate crime.41 Alderman TenPas was one of the most
vehement opponents to recognition of the matricula consular.42

Second, in the spring before the revision of the ordinance, Miguel Juarez,
the chief of police in Waukegan and the Mexican immigrant holding highest

32. Id. See also Waukegan City Council Minutes, Items 30-31 (July 15, 2002).
33. Marcia Sagendorph, Waukegan to Accept Consular ID Cards, CHI. TRIB. (Lake Final Edition),

Aug. 21, 2002, at 1.
34. Huppke, supra note 30.
35. Id. These sorts of comments, combined with the rental inspections and the mayor's

statements about school buses having to carry too many kids, make local Latino leaders' nervousness
over the years about police requests to schools for lists of students and their addresses seem slightly
less paranoid. See Javier Quiroz, Policia Obtiene Lista de Alumnos, LA RAZA NEWSPAPER, Oct. 21,
2005.

36. Sagendorph, supra note 33.
37. Waukegan City Council Minutes, Item 34: Motion by Alderman Balen (June 16, 2003).
38. Sean D. Hamill, Suit Charges Official with Hate Crime, CH. TaRm. (North Final Edition), May

8, 2004, at 16.
39. Id.
40. Id.
41. Id.
42. TenPas has been charged with assault many times over the years, the first time in J967 in

connection with overzealous fulfillment of his duties as hall monitor in a local high school. In
fairness, he seems to have taken swings at people irrespective of ethnicity and political stature, once
fighting with a former mayor over his misuse of the city's copier. Paul Pfiefer and Dan Moran,
Complaint Filed Against Alderman TenPas: State's Attorney Probe: Official Allegedly Pushed
Community Service Officer, CHI. NEWS-SUN, Apr. 26, 2003, at Al.

490 [Vol. 22:485
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office in the city, died suddenly of a heart attack.43 Mayor Hyde replaced him
with Bill Biang, a career member of Waukegan's police force, who has been
recognized for his role in dramatically reducing gang-related crime during
his few years as chief 4

Finally, during this same period, Mayor Hyde was elected to serve out
another four years, having received at least $27,000 from local towing
companies to support his campaign.45

The revision of the ordinance provided a new revenue stream for the
towing companies, a new enforcement tool for Mr. Biang, and likely
satisfaction to Mr. Tenpas and others on the city council concerned with the
influx of undocumented immigrants to Waukegan. Under the ordinance, to
reclaim an impounded car, the owner must pay a $500 fine, approximately
$150 in towing fees, and $25 to $30 per day in storage costs. 4 6 If the owner
cannot pay the fine within 30 days, the car is sold or demolished.47 In 2003
alone, Waukegan Police Chief Biang said that 6,830 cars were impounded
under the ordinance.48 While nearly 3,000 people apparently could not afford
to reclaim their cars, the city collected about $2 million in fines on 3,863
reclaimed vehicles, and traffic accidents went down by 7 percent.49

The local Spanish newspaper recounts story after story of the new
ordinance's enforcement against Mexican immigrants, beginning in mid-
summer 2003. Residents complain of getting pulled over for seemingly
pretextual offenses like going straight from a right hand turn lane, 50 not
having lights on in the rain,51 or having snow covering a license plate during
a snow storm.52 Several drivers also complained that they could not get their
cars back at all, because of thefts and destruction of vehicles in towing lots.53

B. Immigrant Organizations'Response and Litigation

The towing ordinance and federal Immigration and Customs Enforcement
(ICE) raids angered and frightened members of the Latino immigrant

43. Javier Quiroz, 2003: Ano Dificil Para Los Hispanos En Waukegan, LA RAZA NEWSPAPER, Jan.
3, 2004; Amy E. Nevala, Waukegan Police Chief Finds Focus, CHI. TRIB. (North Shore Final Edition),
June 6, 2003, at 1.

44. See CONGRESSMAN MARK KIRK'S LEADERSHIP AWARDS (Aug. 2006), http://www.house.gov/
kirk/pdf/heroes-newsletter.pdf (last visited Mar. 20, 2008).

45. Alexandra Sossa & Jorge Mujica, Dolares Y Gruas; Quein Los Dio Y Quien Gano Con La
Ordenanza?, LA RAZA NEWSPAPER, June 5, 2004.

46. See Gibbard, supra note 15.
47. Id. See also Code of Ordinances, City of Waukegan, Ill., Sec. 15-45.2(k)(2008).
48. Gibbard, supra note 15.
49. Id.
50. Alexandra Sossa & Jorge Mujica, Waukegan: Un Problema Sobre Ruedas, LA RAZA

NEWSPAPER, May 22, 2004.
51. Id.
52. Detenido Por La Policia Enfrenta Deportacion, LA RAZA NEWSPAPER, Jan. 16, 2004.
53. Sossa & Mujica, supra note 50 (quoting Ted Richter, owner of JR Wreckers, saying that his

premises was the victim of three thefts in March of 2004).

20081
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community in Waukegan.54 In 2003, after the towing ordinance first went
into effect, Mexican American leaders, together with Muslim community
leaders held their first joint press conference, accusing the city of Waukegan
and other northern Chicago suburbs of violating the civil rights of immi-
grants under cover of response to September 1 t. 55 In addition, Father Gary
Graf, a Catholic priest at the largest parish in Waukegan, has conducted
several town-hall meetings at the church to discuss the ordinance, attended
by Latino parishioners, aldermen, and police. 6 Margaret Carrasco, a local
attorney who is president of the Waukegan Mexican American Political
Committee, and director of a soccer league in town has coordinated large-
scale demonstrations against the ordinance along with church leaders. 7 La
Raza, the Chicago-based Spanish-language newspaper, has also been gener-
ally critical of the city of Waukegan's treatment of immigrants.

These advocates claim not only that the towing ordinance most heavily
impacts Latinos, but also that Waukegan police discriminate in their enforce-
ment of it. Carrasco and Sossa say checkpoints set up in the first year of the
ordinance's enforcement were mostly in Latino neighborhoods.58 Along with
Father Pedro Martinez, of Immaculate Conception Church in Waukegan,
Jackie Herrera, from Waukegan Interfaith Refugee and Immigrant Ministries,
and Ramon Becerra, regional head of the Labor Council for Latin American
Advancement, advocates report complaints from Latinos who believe they
were stopped for no other reason than looking Latino, by police who assumed
Latino drivers have no licenses or invalid licenses.59 Community leaders also
claim that some Latino drivers who have licenses and insurance have gotten
their cars towed anyway. 6° There are reports of mothers with small children
left on the side of the road at night, police offering rides home only to go on
to tow the other cars parked in family driveways, and police towing cars
rather than allowing licensed passengers to drive cars away.61

Perhaps the strongest evidence these groups have that there is intent to
discriminate in the ordinance's enactment and enforcement comes from
controversy over Wisconsin licenses. Waukegan is less than a half hour from

54. See, e.g., Javier Quiroz, Iglesia Catolica Convoca A Protestar Contra La Aplicacion De
Multa 'La multa No Sirve Para Nada'AutoridaDes Son Toadas Por Sorpresa, LA RAZA NEWSPAPER,
June 21, 2004; Alexandra Sossa, Waukegan Proteston! 'Policias Racistas El Pueblo Se Los Grita,'LA
RAZA NEWSPAPER, July 3, 2004; Alexandra Sossa, Las Gruas Que No Existen, LA RAZA NEWSPAPER,
July 11, 2004; Alexandra Sossa, Ayuno Para Que Quiten La Multa De $500 Dolares, LA RAZA
NEWSPAPER, Sept. 30, 2004.

55. Quiroz, supra note 43.
56. Id.
57. Interview with Margaret Carrasco, President, Mexican American Political Committee of

Waukegan (Jan. 15, 2007).
58. Id.; Interviews with Alexandra Sossa, Legal Assistant, Migrant Worker's Assistance Project

(Spring 2006).
59. Gibbard, supra note 15; Interview with Jackie Herrera, Interfaith Refugee and Immigrant

Ministries (Jan. 2007); Interview with Carrasco, supra note 57.
60. Interview with Carrasco, supra note 57.
61. Sossa & Mujica, supra note 50.
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the Wisconsin border. In Wisconsin, residents have not needed social security
numbers to get licenses until recently. This means some undocumented
immigrants who really live in Waukegan established residence in Wisconsin
for long enough to get a license, and then came back across the state border to
Illinois to work. Mayor Hyde told me that if a police officer knew a driver to
be a Waukegan resident, and that resident carried a Wisconsin license, the
resident's car would be impounded.62 Margaret Carrasco says similarly that,
according to her constituents, showing a Wisconsin license is not enough to
stop the police from towing a car for unlicensed driving; her account differs
from Mayor Hyde's in that she believes. Waukegan police tow Wisconsin
license-holders' cars when the drivers look Latino and speak little English.
For example, she helped Nelson Tejeda, a resident of nearby Kenosha,
Wisconsin, register a complaint with the police when he was ticketed in
Waukegan for having an invalid license, after presenting a valid Wisconsin
license. Mr. Tejeda's ticket was cancelled, but a press spokesman for the
Waukegan Police Department subsequently renewed a warning that "a
Wisconsin license is valid only for residents of Wisconsin., 63 One can only
imagine that white, English-speaking drivers endure much less police scru-
tiny of valid Wisconsin licenses.

The Mexican-American Legal Defense Fund (MALDEF) has supported
the ordinances' opponents by filing a First Amendment suit against the City,
based on actions by the mayor and police at a City Council meeting in June
2004.64 There, police refused to allow Latino demonstrators to attend a city
council meeting, though the meetings are open to the public and many seats
were vacant. The police chief also attempted to collect funds from Margaret
Carrasco to pay for police overtime and cleaning costs in connection with the
demonstration.65

A federal judge briefly enjoined impoundments under Waukegan's towing
ordinance in the winter of 2006.66 She did so on the basis that courts in
California and Illinois have held that mandatory impoundment when a car is
parked or a licensed driver is available to drive the car away do not serve any
community care-taking function that exempts them from the prohibition on
unreasonable, warrantless seizures that violate the Fourth Amendment.67 A
few months later, the same court reconsidered, staying the injunction.68 The

62. Interview with Hyde, supra note 3.
63. Javier Quiroz, Licencia De Wisconsin Valida Solo A Residentes, LA RAZA NEWSPAPER, Dec.

20, 2006.
64. Alexandra Sossa, Waukegan Demandada, LA RAZA NEWSPAPER, Oct. 10, 2004.
65. Letter from Diver, Grach, Quade & Massini, LLP, attorneys for the City of Waukegan,

copying William Biang, Chief of Police in Waukegan, to Margaret Carrasco, President, Waukegan
Mexican American Political Committee (July 6, 2004).

66. Harrington v. Heavey, 2007 U.S. Dist. LEXIS 5423 (N.D. Ill. Jan. 23, 2007).
67. Harrington v. Heavey, 2006 U.S. Dist. LEXIS 84964 (N.D. Ill. Nov. 16, 2006). See also

Miranda v. City of Cornelius, 429 F.3d 858 (9th Cir. 2005) (car parked in driveway); People v. Ricky
Conley Williams, 145 Cal. App. 4th 756 (2006) (car parked in front of house).

68. Harrington v. Heavey, 2007 WL 257681, *1 (N.D. Ill., Jan. 23, 2007).
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court concluded that the case was moot because Waukegan had paid
damages. The court said the plaintiff's claim for equitable relief was unlikely
to prevail, since the plaintiff would have to show "real likelihood" that her
car would be towed again.69 "When considering the likelihood that the
plaintiff will suffer future harm from the defendants' alleged practice of
wrongful conduct" the federal court reasoned, "courts 'must assume that [the
plaintiffs] will conduct their activities within the law and so avoid... expo-
sure to the challenged course of conduct said to be followed by the
defendants."' 7 Since courts must assume that all drivers will be properly
licensed, and legally in the country, no plaintiff would then be entitled to
equitable relief.

In this case the plaintiff had been legally in the country; were an
undocumented driver or a class of undocumented drivers to file a claim, the
city of Waukegan might file a motion to dismiss for lack of standing because
Fourth Amendment constitutional protections do not extend to undocu-
mented immigrants. Such a motion might or might not succeed, as undocu-
mented immigrant protections under the Fourth Amendment are uncertain in
Supreme Court jurisprudence after United States v. Verdugo- Urquidez.71

Advocates for immigrants do not seem to believe that now is the time to
clarify that area of the doctrine. In December 2006, while the injunction was
still in effect, the Mexican American Legal Defense Fund (MALDEF) and
the Illinois Coalition for Immigrant and Refugee Rights (ICIRR) held an
exploratory meeting with 175 immigrants and potential class members who
claimed their cars had been towed. 72 They have still filed no claim.

C. City's Response and Subsequent City Action

Waukegan had initially attempted to rebuild bridges with Latinos without
backing down on the towing ordinance. Police Chief Bill Biang said that the

69. Id. at *6 (quoting Knox v. McGinnis, 998 F.2d 1405, 1413-14 (7th Cir.1993)).
70. Id. at *6 (quoting O'Shea, 414 U.S. 488, 497).
71. In INS v. Lopez-Mendoza, a majority of Supreme Court justices assumed that the Fourth

Amendment did extend to undocumented immigrants. 468 U.S. 1032 (1984). The Rehnquist majority
opinion in the subsequent case of United States v. Verdugo-Urquidez, suggested in dicta that
notwithstanding the Lopez decision, if the question of Fourth Amendment protection for undocu-
mented immigrants were squarely before the Court, such protection would not necessarily be
extended. 494 U.S. 259, 272-73 (1990). However Kennedy's concurrence, what was then Rehnquist's
fifth vote, explicitly rejected the idea. Id. at 276-77. Justice Brennan's dissent protested that
"numerous lower courts.., have held that illegal aliens in the United States are protected... and not
a single lower court has held to the contrary." Id. at 283, n.6. Some commentators suggest sensibly
that a close reading of Verdugo-Urquidez indicates that principles of territoriality and voluntary
presence limit Fourth Amendment protections for undocumented immigrants. See generally James G.
Connell, III & Rene L. Valladares, Search and Seizure Protections for Undocumented Aliens: the
Territoriality and Voluntary Presence Principles in Fourth Amendment Law, 34 AM. CRIM. L. REv.
1293 (1997). Thus, immigrants voluntarily in the country with significant ties to it may well still
receive Fourth Amendment protections.

72. Ryan Pagelow, Immigrants Rights Group Eyes Class-Action Suit, CHI. NEws-SUrN, Dec. 8,
2006.
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percentage of drivers who are Hispanic and whose cars have been impounded
is consistent with the percentage of the Waukegan population that is His-
panic.73 During the 2005 election season, the mayor announced his intention
to reach out to the Latino community, and the city developed a bilingual
video explaining the appeals process for the impoundment ordinance.74 The
mayor has said publicly that he supports licenses for undocumented resi-
dents, and claimed that the ordinance led to impoundment of only 1,000 cars
in 2005, versus more than 6,000 in the first few months of its enactment.75

Amid fears that stops for unlicensed driving could lead to deportation,76

Chief of Police Bill Biang said in late 2006 that Waukegan police were not
interested in taking on direct immigration enforcement through 287(g), the
federal Immigration and Customs Enforcement (ICE) program that trains and
deputizes police to enforce immigration law. 77 Biang said it was "not what
we were looking for in our community" and explained that local officers
stuck to criminal prosecution and let federal agents pursue immigration
violations.78

During an interview about the town's response to immigration and shortly
after the lifting of the injunction on the towing ordinance, Mayor Hyde
emphasized his efforts to bring condominium development and a casino to
Waukegan's lakefront, the main project of an administration with a goal of
keeping property values high and property taxes low. 7 9 A lifelong Waukegan
resident, he said the departure of heavy industry has made Waukegan's
population poorer and more transitory than it once was. 80 The issue of people
moving around too much came up frequently. "We don't want any jerks
living in there," Mayor Hyde Said, pointing at the condominium plans, and
"no apartments," because people who live in apartments move around. 81 He
described, disapprovingly, undocumented immigrants moving into Wauke-
gan, and moving in with family when their apartments are closed for code
violations. 82 He also described, disapprovingly, wealthy professionals mov-
ing out, and attributed their exit to crime linked to poverty, and the crowding
of schools and neighborhoods with low-income Mexicans and blacks.83

On the other hand, he said that having seen slums outside of Cancun, he

73. Quiroz, supra note 43 LA RAZA NEWSPAPER; Gibbard, supra note 15.
74. Javier Quiroz, Administracion Hyde Busca Reconciacion Con Hispanos, LA RAZA NEWSPA-

PER, Feb. 25, 2006; Javier Quiroz, Police Video for Educating the Community, LA RAZA NEWSPAPER,
Mar. 4, 2005.

75. Jorge Mujica, Apoyan Licencias, Pero .... LA RAZA NEWSPAPER, Dec. 9, 2005.
76. See, e.g., Detenido Por La Policia, supra note 52
77. Tara Malone, A Federal Law in Local Hands: Arresting Illegal Immigrants at Issue, CmI.

DAILY HERALD, Dec. 20, 2006, at 1.
78. Id.
79. Interview with Hyde, supra note 3.
80. Id.
81. Id.
82. Id.
83. Id.
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has some sympathy for Mexicans who struggle to get to Waukegan and find
work.84 He supports work visas and drivers' licenses for undocumented
immigrants, but not citizenship and the vote, since he said most Mexicans are
headed back home for retirement.85 He said he felt for undocumented people
protesting the ordinance who tell him they need to get to work and take their
children to school. The problem is, like the Honduran immigrant killed by the
police patrol car in the intersection, "they aren't supposed to be here." The
point of the ordinance, for him, is that undocumented immigrants had been
getting away with opting out of Illinois' drivers' licensing system, under
which those who violate traffic laws get licenses suspended or revoked. 86

Now, in Waukegan, there are consequences for driving without a license and
violating traffic laws, no matter where you are from or what your immigra-
tion status is. 87

In the late spring and summer of 2007, with the injunction on the towing
ordinance removed, Waukegan again went on the offensive against undocu-
mented residents. Discussions began in earnest of submitting a 287(g)
application to the Department of Homeland Security; in late May, Waukegan
police revealed that they were in fact already using federal Immigration and
Customs Enforcement (ICE) resources and databases to identify and deport
immigrants.88 Despite large protests, the City Council voted to have the
Waukegan police force submit a 287(g) application-"one of the best things
that could happen to this city," according to Mayor Hyde.89 Mayor Hyde told
alarmed immigrant residents that the program would not be used to deport
unlicensed drivers, but rather dangerous criminals, and in a church with an
audience of thousands, he signed a pact to that effect. 90

A month after the vote went through authorizing the 287(g) application,
Waukegan police cooperated with federal Immigrations and Customs Enforce-
ment (ICE) officials under operation Community Shield, a different federal
ICE program, to detain and put in deportation proceedings 58 undocumented
immigrants accused of being gang members or "gang associates," an ill-
defined criminal status. 9 ' In this round of raids, immigrants were picked up

84. Id.
85. Id.
86. Id.
87. Id.
88. Craig Peterson, Waukegan Seeks ICE Certification, LAKE CouNTY NEws-SUN, May 30, 2007.
89. Aprueban polemico 287(g) En Waukegan, Desafiando Protestas, LA RAZA NEWSPAPER, July

17, 2007 (Mayor's quote; author's translation); Margaret Ramirez & Andrew L. Wang, Priest Walks
Tightrope in Divided Waukegan Pastor Sees His Role as Peacemaker in a City Where Emotions Run
High Over Immigration, CHI. TRIB., July 31, 2007.

90. Id.
91. ICE Captura A 58 Pandilleros Mexicanos En Suburbios De Chicago, LA RAZA NEWSPAPER,

Aug. 30, 2007. Jennifer Chacon has made ICE's Community Shield program notorious among
immigration law scholars and immigrant advocates for deporting immigrants who have been here
since early childhood for minor crimes or no crime other than having been designated "gang
associates" by local police. Jennifer Chacon, Whose Community Shield? Examining the Removal of
the "Criminal Street Gang Member," 2007 U. CHI. LEGAL F. 317.
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on old warrants dating back ten years or more, for crimes as minor as
statutory rape of women whom they went on to marry and with whom they
have multiple children.92 Chief Biang downplayed the raids claiming that
immigration enforcement was in fact part of the regular practice of the
Waukegan police department, with ten officers devoted full time to the task.93

D. Anti-immigrant Organizing

While it is unclear that membership in formal anti-immigrant organiza-
tions is large in Waukegan, participants in national anti-immigrant groups
trumpet the towing ordinance's success, and hold it up as a model for other
communities wishing to drive illegal immigrants away.94 When the City
voted to submit the 287(g) application, national anti-immigrant groups again
claimed victory.95 Controversy around the towing ordinance revealed that
there is a self-professed Minuteman on the Waukegan police force who
spends his vacations on the border.96 Minutemen also protested against
Father Graf for his support of the revocation of the ordinance in 2004 and
2006, and returned to show their support for the City Council's vote on
287(g) in 2007. 97

Other groups that have taken an interest in Waukegan include American
Renaissance, which promotes "racial realism," or the recognition of differ-
ences between races, Americans for Legal Immigration PAC (ALIPAC), and
Federation for American Immigration Reform (FAIR).9 8 These groups char-
acterize the influx of immigrants to Waukegan as an invasion, and hint that it
is a dangerous and violent one. 99

A local town forum website is frequented by one activist who uses the
same name "fedupinwaukegan," the same name as a prolific blogger on the
Americans for Legal Immigration PAC (ALIPAC) forums. "Fedup" pitches
in regularly on the Waukegan town forum to continual conversation with a
decidedly hysterical bent on how to maintain the town's character with high
levels of immigration-local residents explain to each other that the towing
ordinance and the increased rental inspections will drive immigrants out

92. Familias De~esperadas, LA RAzA NEWSPAPER, Oct. 4, 2007.
93. Cincuenta Y Ocho Detenidos en Redadas, LA RAZA NEWSPAPER, Aug. 31, 2007.
94. See Americans for Legal Immigration, Waukegan Focus, Age, http://www.alipac.us/

modules.php?name=Forums&file=viewtopic&t=40621&highlight=waukegan (last visited Mar. 19,
2008).

95. Americans for Legal Immigration, http://www.alipac.us/article2732.html (last visited Mar.
19, 2008).

96. Interview with Carrasco, supra note 57.
97. Corrine Hess & Lee Filas, Protest Remains Peaceful Group Speaks Out Against Illegal

Immigration in Waukegan, CHI. DAILY HERALD, Jan. 30, 2006, at 1; Javier Quiroz, Minutemen vs.
Gary Graff, LA RAZA NEWSPAPER, Feb. 3, 2006.

98. See discussion by the Chicagoland Friends of American Renaissance, http://www.chicagoamren.
com/2007/07/17/profile-in-courage-waukegan-city-council-holds-its-ground (last visited Mar. 19,
2008).

99. Id. See also http://www.sourcewatch.org/index.php?title=Choose-BlackAmerica (last vis-
ited April 19, 2008).
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without explicitly singling them out. °° Fred Flanagan, a radio host listed on
the Federation for American Immigration Reform (FAIR) website, rallies
local anti-immigrant activists on his show "A Citizen's Voice," 101 where the
Mayor reportedly once called to talk about the invalidity of Wisconsin
licenses in Waukegan. 102

Finally, Ted Hayes, who helped lead pro-287(g) protestors outside Wauke-
gan City Hall, is an African-American homelessness activist who calls his
Chicago-based chapter of FAIR "Choose Black America." 10 3 His organiza-
tion's board is made up of African-American professionals who promote
economic development in black communities, and see immigration as a
threat to that development. 1° The organization understands both illegal
immigration and the use of civil rights rhetoric by immigrant groups as in
opposition to African American communities and their advancement.10 5

In a climate where supporters of such groups in Waukegan were celebrat-
ing, organizers of the 61h annual Mexican Independence Day parade on
September 16, 2007, were taken aback by record turnout. 10 6 As of December
2007, Waukegan's 287(g) application was still pending, and County officials
had also submitted an application. 107 Waukegan's towing ordinance was still
enforced, and still a political lightening rod. 108

II. STATE AND LOCAL MEASURES THAT RESTRICT IMMIGRANT TRAVEL AND

CRIMINALIZE UNLICENSED DRIVING AFTER SEPTEMBER 1 1 T

Waukegan is not an isolated case, whether you look at Chicago suburban
impoundment ordinances enacted after September 1l th, or consider the
well-documented national phenomena of increased municipal and state-level

100. See comments on the Talk 0' the Taskforce on Waukegan Neighborhoods (TOWN),
available at www.waukegan.org. A search for "towing" pulls up a startling number of forums
frequented by anti-immigrant activists, who indulge in rants such as this one: "You know, I've come
to the conclusion this whole illegal thing is Mexico's revenge for the Mexican peoples lack of
personal courage and political leadership over the last 200 years. You were unable to mount anything
resembling a defense in any conflict you ever had with us, so we simply took want we needed. Don't
blame us because you are a weak, illiterate, and poverty stricken society. Look in the mirror. Get some
testicles and try building a country the way we did. I know, I know, its hard work, but at least you can
call it your own. All you will ever be here is an interloper." Jan. 30, 2006 comment on the The
MinuteMen, Class Struggle, and Police State topic.

101. Andrew L. Wang, Battle Lines Drawn in Waukegan Over Immigration Power, CHI. TRIB.,
July 12, 2007.

102. Interview with Carrasco, supra note 57.
103. See http://web.archive.org/web/20060812110546/http://chooseblackamerica.org/ (last vis-

ited April 19, 2008). Although an archive is available online through the Center for Media and
Democracy, the group's website itself has been taken offline, suggesting that the group may have been
disbanded between the summer of 2007 and when this article went to press.

104. Id.
105. Id.
106. Festejo Rompe Expectativas, LA RAZA NEWSPAPER, Sept. 20, 2007.
107. Ryan Pagelow, Uneasy Year: Police Get Tougher on Immigrants, LAKE COUNTY NEws-SUN,

Jan. 1, 2008.
108. Triste y Lamentable, LA RAZA NEWSPAPER, Nov. 8, 2007.

[Vol. 22:485



WAUKEGAN, ILLINOIS CASE STUDY

targeting of undocumented immigrants after September 11 th.109 Then Attor-
ney General John Ashcroft set the tone in a speech to the U.S. Mayors
conference in October of 2001: "Let the terrorists among us be warned. If
you overstay your visa, even by one day, we will arrest you. If you violate a
local law, you will be put in jail and kept in custody for as long as
possible."' 0 Local governments continue to take their cues from frustrated
federal enforcement agents. In a speech at the University of Chicago in the
fall of 2006, Bush-appointee Julie Myers, the Assistant Secretary of Home-
land Security for Immigration and Customs Enforcement (ICE), compared
the unmanageable task of enforcing immigration law with enforcing the
prohibition, in that the country is deeply divided on the merits of a body of
law widely violated.11' She talked of limited resources and of a resulting
need to target resources, as well as focus them on cooperation with local law
enforcement.112

Federal immigration enforcement officials after September 11th have
concentrated their limited resources on restricting the travel of immigrants,
not only into the country, but also inside it. After the September 11th attacks,
federal immigration agents and border control haven't stopped at airports;
they also now make travel by Amtrak and Greyhound difficult for undocu-
mented immigrants, responding in part to Congressional anxiety about
terrorists choosing other forms of travel.'1 3 Now, border patrol more regu-
larly check and detain passengers from Amtrak trains and Greyhound
buses. 1 14 Greyhound has been eager to co-operate, and was itself subject to

109. There is quite a bit of legal literature on this topic. See, e.g., Raquel Aldana & Sylvia R.
Lazos Vargas, "Aliens" in Our Midst Post-9/11: Legislating Outsiderness Within the Borders, 38
U.C. DAVIS L. REv. 1683, 1703 (2005); Steven W. Bender, Sight, Sound, and Stereotype: The War on
Terrorism and Its Consequences for Latinas/os, 81 OR. L. REV. 1153 (2002); Kevin R. Johnson,
September 11 and Mexican Immigrants: Collateral Damage Comes Home, 52 DEPAUL L. REV. 849
(2003); Sylvia R. Lazos Vargas., Missouri, the "War on Terrorism," and Immigrants: Legal
Challenges Post 9/11, 67 Mo. L. REV. 775 (2002); Hollis V. Pfitsch, Student Article: The Executive's
Scapegoat, the Court's Blind Eye? Immigrants'Rights After September 11, 11 WASH. & LEE RACE &
ETHNIC ANC. L.J. 151 (2005); see also Muneer I. Ahmad, A Rage Shared by Law: Post-September 11
Racial Violence as Crimes of Passion, 92 CALIF. L. REV. 1259 (2004).

110. Allison Parker & Jamie Fellner, HUMAN RIGHTS WATCH, Above the Law: Executive Power
after September 11 in the United States, available at http://hrw.org/wr2k4/8.htm (quoting Attorney
General John Ashcroft, Prepared Remarks to the U.S. Mayors Conference, Washington, D.C. (Oct.
25, 2001)) (last visited Mar. 19, 2008).

111. Julie Myers, Assistant Secretary of Homeland Security for Immigration and Customs
Enforcement, Address at the University of Chicago Legal Forum Symposium on Immigration Law
and Policy (Oct. 28, 2006).

112. Id.
113. Rebecca Carr & Susan Ferris, Ashcroft Asks for More Powers to Track Hijacker's

Associates, Cox NEWS SERVICE, Sept. 17, 2001. In the days immediately following 9/11, the FBI
immediately began focusing on the Mexican border, and seized suspected terrorists of Arab descent
from an Amtrak in Texas. Hernan Rozemberg, Not Just a Border Patrol: Agents Look for
Undocumented Immigrants in S.A., Other Interior Cities as Well as Along U.S. Boundary, N.Y. TIMES,
July 19, 2004, at Al.

114. Guillermo Contreras, Border Violation Denied, ALBUQUERQUE J., Oct. 27, 2002, at B5
(reporting apprehensions by U.S. Border Control at the Amtrak Station in Los Angeles, CA); Cindy
Gonzalez, More Undocumented Immigrants are Taking the Bus, OMAHA WORLD-HERALD Co., Feb. 1,
2002 (discussing the post 9/11 shift from airport to bus-seventy-five undocumented immigrant
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suit in Los Angeles because of a post-9/11 policy of having ticket-sellers
make an ad hoc determination of whether potential ticket buyers were legally
in the country, and refusing to sell them tickets if so.11 5 All of this has led to
the development of a national network of Latino-run van services for
long-distance travel, like a national gypsy cab system, where passengers can
buy tickets and ride for less without being subject to special scrutiny. 116

In targeting driving privileges of undocumented immigrants in particular,
states and towns also take their .cues from the federal government. In the
aftermath of September 11th, federal debate began on measures that would
make it more difficult for undocumented U.S. residents to obtain driver's
licenses.1" 7 These culminated in the passage of the Real ID Act in 2005,
under which states' licenses will continue to get federal recognition after
May 11

th, 2008, but only if they standardize documentation requirements for
getting driver's licenses, and make any licenses available to those with no
social security numbers distinguishable from those of legal residents.11 8 A
total of forty-five states now require that an applicant for a driver's license
provide proof of legal residence in the United States, and one allows
undocumented drivers to obtain a distinct "driving privilege card." 1 9 Now
that it is harder for undocumented immigrants to get licenses, states are
increasing penalties for driving with no license, distinct from driving with a
suspended or revoked license. Rhode Island increased penalties for unli-
censed driving in 2005 so that they are equivalent to those for driving on a
suspended or revoked license.' 20 In Virginia, as of March 2007, a second
offense of driving without a license is now punishable by up to a year in
prison. 121 South Carolina has also considered similar increases in 2007.122 As
for impoundment, while California has had an impoundment policy for
second offenses of driving without a license for more than ten years, Arizona,

travelers picked up off the Greyhound in Nebraska by immigration); Jane McFarlane, Increased
Patrols Near Border Mean More Scrutiny, Delays, GREAT FALLS TRiB., Sept. 27, 2001, at A5
(reporting that two daily sweeps of the Empire Builder occur at the Havre depot); Alfonso Chardy,
Raid Fears Fueled but Unfounded, THE MIAMI HERALD, May 15, 2006 (reporting that checks on
interstate bus travel "more systematized" after 9/11 in order to catch terrorists. ICE may have gone on
city buses as part of Operation Phoenix, which detained one hundred and eighty three people.); Sara
A. Carter & Mason Stockstill, "Catch and Release" Policy Under Scrutiny, INLAND VALLEY DAILY
BULL., Dec. 20, 2005.

115. Salomon R. Baldenegro, Greyhound Policy Fuels Hatemongers, Profiling, TUCSON CITIZEN,
Sept. 30, 2005; Dianne Solis, Latino Groups Criticize Greyhound Policy on Illegal Immigrants, THE
DALLAS MORNING NEWS, October 31, 2005.

116. Teresa Borden, Van Services a Conduit for Illegal Immigrants, THE ATLANTA J. CONST., Aug.
21, 2006, at Al.

117. See, e.g., Driver's License Security Issues 1, Subcommittee on Highways and Transit of the
Committee on Transportation and Infrastructure (Sept. 5, 2002).

118. The REAL ID Act, Pub. L. No. 109-13, § 202(c)(2)(B)(i)-(ix) (2005).
119. Tyler Moran, NATIONAL IMMIGRATION LAW CENTER, Overview of State Driver's License

Requirements, Feb. 19, 2008, available at http://www.nilc.org/immspbs/DLs/state-dl-rqrmts-
ovrvw_2008-02-19.pdf.

120. 2005 R.I. Pub. Laws 379.
121. 2007 Va. Acts 532.
122. 2007 S.C. H.B. 3091.
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in late 2006, became the second state to enact a measure like the city of
Waukegan's, mandating impoundment for a first offense of driving without a
license. 123

In other Chicago suburbs, and elsewhere around the country, ordinances
similar to Waukegan's have taken hold. Margaret Carrasco says she's had
calls from Mexican Americans and community organizations in North
Chicago, Round Lake, Park City, and South Chicago describing a change in
police impoundment policy. La Raza reports that on May 23, 2005, the
neighboring city of Round Lake adopted an ordinance like Waukegan's.' 24

Elgin, Illinois adopted a copycat ordinance in July 2007.125 Mayor Hyde
claims that though Waukegan was the first, sixteen other local municipalities
have adopted similar impoundment ordinances. 126 Towns as far away as
Athens, Alabama have since latched onto the idea.12 7

Interestingly, two states with large immigrant populations, Texas and
possibly California, now seem to be swinging back the other direction on the
question of licenses for immigrants or penalties for unlicensed driving.
Though Wisconsin licenses aren't recognized in Waukegan, Mexican li-
censes may soon be recognized in the state with the longest Mexican border,
Texas. After debating a number of bills that would have restricted licensing to
immigrants, the Texas legislature enacted a law that allows the Texas DMV
to enter into reciprocal agreements with foreign nations whereby each affords
a driver's license to drivers over eighteen who hold licenses in the other's
jurisdiction.'12 The California Police Chiefs Association, in a turnaround
based on recent state and federal court precedent, told its members that the
law does not allow them to impound cars of those whose only violation is
driving without a license and whose cars don't create a traffic hazard.12 9

123. "A peace officer shall cause the removal and either immobilization or impoundment of a
vehicle if the peace officer determines that a person is driving the vehicle while the person has not
ever been issued a valid driver license or permit by this state and the person does not produce
evidence of ever having a valid driver license or permit issued by another jurisdiction." 28 Az. REV.
STAT. § 3511 (2007). See Saxon Burns, Cars Behind Bars, TUCSON WEEKLY, Feb. 9, 2006, available at
http://www.tucsonweekly.com/gbase/Currents/Content?oid-oid%3A78267 (last visited Mar. 19.2008).

124. Round Lake Adopta El Decomiso De Autos, LA RAZA NEWSPAPER, June 3, 2006.
125. Emily Bazar, Cities Car Ordinances Hurt Illegal Immigrants; City Officials Punish

Non-Licensed Drivers, USA TODAY, Aug. 15, 2007.
126. Interview with Hyde, supra note 3.
127. Kent Faulk, Alabama Cities' Unlicensed Driver Laws Criticized as Ploy to Intimidate

Illegal Immigrants, THE BIRMINGHAM NEWS, Jan. 27, 2008.
128. 2005 Tex. Gen. Laws 1228.
129. Aurelio Rojas, Cops Huddle Over Illegal Immigrants' Cars: Courts at Federal, State Levels

Rule Out Automatic Seizures, SACRAMENTO BEE, Jan. 15, 2007, at A3. The Los Angeles Police
Department, however, reinstated its towing policy at the end of the summer of 2007 after a brief
moratorium, though immigrants' advocates have brought suit. Richard Wilson, L.A. police to resume
impounding vehicles today, L.A. TIMES, Sept. 12, 2007, at B3. See also Jeffrey Anderson, Mario's
Tow Truck Troubles, L.A. CITY BEAT, Oct. 4, 2007, http://www.lacitybeat.com/cms/story/detailV
mario s tow trucktroubles/6276/ (last visited Mar. 20, 2008).
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I. WAUKEGAN'S TOWING ORDINANCE AND PASS LAWS IMPOSED ON SLAVES

AND FORMER SLAVES DURING AND AFTER THE CIVIL WAR

Towing ordinances and restrictions on ,immigrants' travel would be little
obstacle for organized, determined terrorists, who could recruit citizens, or
get valid licenses using passports based on forged birth certificates.13° So
why target immigrants' ability to travel in time of war? Commentators who
consider the post-9/11 backlash against immigrants have made comparisons
to registration and persecution of Germans during WWI, Japanese intern-
ment in WWI, and registration of Iranians after the Iran Hostage Crisis.13 '

These comparisons are particularly salient to treatment of Arab men in the
U.S. after September 11th. When we consider the backlash against Latino
immigrants, we can turn to our Civil War history, the last time the federal
government was under a physical attack from within the continental borders
of the U.S. Towns in the south, like Waukegan today, restricted the mobility
of a culturally distinct subpopulation whose labor was welcome but whose
loyalty was doubted.

During the Civil War, white men in the south took their turns serving on
slave patrols, militia that intermittently enforced a system whereby black
people could not travel off plantations, particularly at night, unless they had
written passes from their masters that said where they were going. 13 2 Sally
Hadden's history of these militias observes that as the Civil War broke out,
patrolling increased and pass laws were more strictly enforced. 133 As the
northern armies approached, fewer passes were given out. 13 4 Then once
northern armies were close, suddenly everybody had to have a badge, white
and black. "With the approach of Union troops to Southern towns, town
councils began to issue passes to white inhabitants, ironically turning a
system of control that had once been aimed solely at slaves into a universal
requirement for all residents ... passes specified the complexion, hair and
eye color, height, and age of the person given permission to leave the
restricted area."' 35 After the war, the pass system remained in place for
southern cities, but only as applied to blacks. Hadden quotes Richmond

130. For a "how-to" manual on obtaining a valid U.S. passport today whether you are a legal
resident of the country or not, see Egelman and Cranor's 2005-06 article based on a study funded by
the National Science Foundation. Serge Egelman & Lorrie Faith Cranor, The Real ID Act: Fixing
Identity Documents With Duct Tape, in Federal Secrecy After September 11 and the Future of the
Information Society, 2 1/S J. OF L. & POL'Y. FOR INFO. Soc'Y 3 (2006). See also Aldana & Lazos,
supra note 109 at 1685 (citing the 9/11 Report which documented how the 9/11 attackers entered the
country legally and planned around U.S. immigration laws. Bin Ladin chose Saudi Arabian operatives
because visas from Yehmin were harder to obtain.). See also THE COUNCIL OF STATE GOVERNMENTS
AND THE NATIONAL CONFERENCE OF STATE LEGISLATURES, Driver's License Integrity, http://-
www.ncsl.org/statefed/DLRCSG.htm (last visited Mar. 20, 2008).

131. See, e.g., Pfitsch, supra note 109, at 166-69.
132. SALLY E. HADDEN, SLAVE PATROLS: LAW AND VIOLENCE IN VIRGINIA AND THE CAROLINAS

(2001).
133. Id. at 170.
134. Id. at 183.
135. Id. at 185.
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policeman of the day: "all niggers that did not have a paper from their master,
showing that they were employees, must be taken to jail and hired out for $5
per month." 136 Vigilante groups, including the Klan, continued to enforce
passes in rural South Carolina for some time after the war. 137

Constitutional reforms bestowing citizenship on blacks after the Civil War
recognized black Americans' liberty to travel as part of the citizenship grant.
Reformers intended both to resolve conflicts arising out of blacks' travel
between slave states and free states, and to dismantle pass law systems.1 38

Opponents of granting citizenship to African-Americans and other nonwhites
worried in particular about the increased mobility that would be a privilege of
citizenship. Senator Cowan of Pennsylvania sought to preserve the right of a
state, "if she deems it proper, to forbid the entrance into her territory of any
person she chooses who is not'a citizen of some one of the United States.' ' 39

He was "unwilling, on the part of my State to give up the right.., of
expelling" those of a different race. 140 His particular concern was gypsies.141

Waukegan's mayor and City Council are similarly uneasy about ethnically
distinct outsiders. Like Senator Cowen, they seek to consolidate control over
who lives in their jurisdiction, and they have their suspicions of people who
may just be traveling through and free-loading off long-term residents.

Comparisons between the situation of illegal immigrants today and Afri-
can American slaves are often made overtly in the political arena and produce
strong reactions. As noncitizens, undocumented Latino immigrants enjoy
many freedoms that slaves did not. They choose to enter the country. Once
here, transportation allowing, they can choose employment in a relatively
broad spectrum of less desirable jobs for which English is not a requirement.
They earn wages. They can usually choose to return to their countries of
origin. Many are more recent immigrants than African Americans were at the
time of the Civil War, when slave importation had been banned for fifty
years. The Fourteenth Amendment established citizenship and a right to
travel not for immigrants, but for children of immigrants, a group still

136. Id. at 193.
137. Id. at 206, 211-12.
138. "The pass laws ended formally with the Thirteenth Amendment's abolition of slavery and

involuntary servitude in 1865 and with freedmen becoming citizens by virtue of their birth in the
United States under the Fourteenth Amendment in 1868." Richard Sobel, The Demeaning of Identity
and Personhood in National Identification Systems, 15 HARV. J.L. & TECH 319, 343 (2002). See also
CHESTER J. ANTIEAU, THE ORIGINAL UNDERSTANDING OF THE FOURTEENTH AMENDMENT 33 (1981)
(stating "The denial of the opportunity to move freely throughout the land was one of the badges of
servitude imposed on the slave.. . and, in ratifying the Fourteenth Amendment the people intended
that the privileges and immunities clause of that Amendment would protect Blacks, as well as Whites,
in their freedom to move and travel around the country, without restriction by the States and their
political subdivisions").

139. Seth K. Kreimer, Territoriality and Moral Dissensus: Thoughts on Abortion, Slavery, Gay
Marriage and Family Values, 16 QUINNIPIAC L. REV. 161, 179, n.59 (1996) (citing Cong. Globe, 39th
Cong., 1st Sess. 2891 (1866).

140. Id.
141. Id.
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eligible for social security numbers and thus licenses in Waukegan and the
rest of the United States.

However, the driver's license controversy and increasing penalties for
unlicensed driving come at a time, like the Civil War, when Americans
perceive a threat from within their borders. Undocumented workers in
post-9/l1 United States are like slaves in that their loyalty and ability to
assimilate is doubted, perhaps more so because many are economically
exploited. Their future political status is uncertain, though their work is
important to their employers and certain industries. Waukegan's town level
effort to penalize unlicensed driving therefore recalls Civil War era pass law
schemes.

CONCLUSION

During the Civil War, southerners used pass laws to control free blacks,
and to keep slaves from deserting to a hostile army. In contrast, Waukegan's
post-9/11 ordinance seems aimed to nudge undocumented immigrants out of
town, and, if anything, risks alienating a loyal population. Still, Waukegan's
ordinance recalls the far more severe town-enforced restrictions on the travel
of slaves and blacks. During the Civil War, town militia stopped slaves and
free blacks in the wrong state for not having passes. Now, in Waukegan,
police stop undocumented immigrants for not having licenses, even if they
have licenses from other states. Restrictions on the travel of African Ameri-
cans between and within states became illegal after the passage of the 14th

Amendment and the granting of citizenship to slaves born in the United
States. Federal immigration reform providing a path to citizenship for
undocumented immigrants, and a state licensing regime accessible to undocu-
mented immigrants, would keep towns like Waukegan from car seizures that
now restrict undocumented immigrants' travel.

Absent such reform, invalidating the ordinance might be counter-
productive from an immigrant perspective. In a broader cooperation with
federal Immigration and Customs Enforcement (ICE), Waukegan's patrol
officers could legally arrest many of those who drive without a license.142

Impoundments pursuant to those arrests would be found constitutional. 143

Mexican American and Mexican immigrant families pack into Catholic
churches on December 12th every year to celebrate an early morning service
for the Virgin of Guadalupe. A mariachi band often leads the crowd in songs.
The service celebrates the Virgin Mary's appearance as an indigenous

142. Atwater v. City of Lago Vista, 532 U.S. 318 (2001) (holding arrests for minor traffic
violations constitutional); Todos Los IndocumentaDos Serian Detenidos, LA RAzA NEWSPAPER, July
26, 2007 (quoting the spokesperson for ICE in Chicago warning that all undocumented immigrants
are eligible for deportation).

143. Id.
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woman to Juan Diego Cuauhtlatoatzin in 1568 in the countryside near
Mexico City. The virgin brought Juan Diego roses in the desert as a sign, to
help him convince a bishop to build a church in her honor.

When Father Gary Graf celebrated the mass for the Virgin of Guadalupe in
Waukegan in 2006, Waukegan had been enjoined for three weeks from
enforcing its towing ordinance against unlicensed drivers. In the middle of
the sermon, parishioners noticed that a tow truck had arrived in the church
parking lot.1 They got Father Graff's attention. He left the pulpit and
walked out into the lot to negotiate with the tow truck driver, who had already
gotten the mandolin player's car up onto his truck bed.145 The tow truck
driver said that an employee of a neighboring school had complained that the
car was illegally parked in the crowded church lot. 146 Father Gary took up a
second collection on the spot. The tow truck driver grudgingly lowered the
car, took $100, and drove away.147

144. Javier Quiroz, Interrumpe Misa Para Detener Grua, LA RAZA NEWSPAPER, Dec. 13, 2006.
145. Id.
146. Id.
147. Id.
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